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I.

Arbitration Process
Arbitration in Wisconsin is defined and governed by chapter 788, Wis. Stats. and the relevant
cases. Arbitration has been used in family cases more frequently since the adoption of the ADR
statute, Wis. Stat. §802.12 in 2007.
It should be noted that while a Court can require a party to engage in alternative dispute
resolution such as mediation, a Court cannot require that a party engage in binding arbitration.
§802.12(2)(b). Practitioners should address the following issues in their agreement to arbitrate:
A.

Scope

It is extremely important to define the scope of any arbitration in a contract with the
arbitrator. Be sure to have a contract that clearly defines what the arbitrator is and is not to decide
in the case.
1.
One of the factors for failure to adopt an arbitrator’s decision is that he or she
exceeded the scope of the engagement. Wis. Stat. §788.10(1)(d) that provides for
vacating an arbitration award “[w]here the arbitrators exceeded their powers, or so
imperfectly executed them that a mutual, final and definite award upon the subject
matter submitted was not made.”
2.

In Kadlec v. Kadlec. 2004 WI App 84, ¶7, 679 N.W.2d 914, both parties signed an
agreement to arbitrate their disputes over their business partnership dissolution. Id.
at ¶2. However, a few months before signing the agreement, one party signed a listing
contract with a real estate broker, which required a commission to be paid. Id. At
arbitration, the parties’ assets and liabilities were split and the arbitrator ordered the
listed property to be sold. Id. at ¶3. The commission was due after the sale, but a
party refused to comply with the arbitrator’s order. A second arbitration award was
issued requiring the refusing party to pay his share of the commission. Id. at ¶4. The
circuit court confirmed that award, and the refusing party appealed. Id.

The appellate court determined that, as in this case, the arbitration agreement's scope
_____________
My thank to Associate Lauren L. Otte for her assistance with this outline.
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was broad, with the language of the agreement stating that the parties agreed to
“resolve all disputes between David and Kevin Kadlec.” Id. at ¶7. The issue
regarding the payment of the commission was a consequence of a dispute in the
initial arbitration, specifically the arbitrator's initial order requiring the listed property
to be sold. Id. Eventually, both parties followed the order to sell the property, but
they disagreed later as to whose responsibility it was to pay the commission. Id. The
court held that the commission dispute was within the scope of the arbitration
agreement and, therefore, the arbitrator had authority to resolve it. Id.
3.

The Court found that the arbitrators exceeded their authority and manifestly
disregarded the law in Milwaukee v. Milwaukee Police Ass’n, 97 Wis. 2d 15, 292
N.W.2d 841 (1980) and Orlowski v. State Farm Mut. Auto. Ins. Co., 2012 WI 21, 339
Wis. 2d 1, 810 N.W.2d 775. In Milwaukee v. Milwaukee Police Ass’n, the Court held
that the arbitrator exceeded his power and contract authority because the arbitrator
ignored numerous provisions in the agreement and added a provision to the
agreement, which did not otherwise exist, thereby exceeding the powers vested in
him by the contract. 97 Wis. 2d 15, at 15, 31-32. In Orlowski, the Court held that the
arbitrators exceeded their authority pursuant to Wis. Stat. § 788.10 by failing to fully
review and apply the collateral source rule and the law of damages. 2012 WI 21, ¶4.
By not examining the collateral source rule, the arbitration panel failed to correctly
apply statutory law. Id. at ¶39.

B.

Applicable Law

Another area that should be defined is the law the arbitrator will follow and whether,
for example, the rules of evidence will apply.
1.
Determine whether all provisions of family code and civil procedure apply
2.
Determine whether the Evidence code will apply and to what extent.
C.

Legal Authority of the Arbitrator
1.
2.
3.
4.

Consider how to handle contempt issues that may arise and how to determine
same. Can the arbitrator find facts that would be the basis for contempt?
Delegate all powers of a Judge to the arbitrator except for contempt.
Consider the use of Pretrial Orders under §802.10.
Appoint experts §907.06.
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D.

Method of Conducting the Hearing
1.
2.
3.

II.

Consider the use of informal presentation with or without caucusing.
Or use a more formal hearing with testimony.
Transcripts. Will the matter be transcribed, and if so, who pays for it and
what can the transcript be used for?

Approval of Arbitration Award
A.
Process for Approval
1.

A party must file a motion to obtain approval of the arbitrator’s award. This
must be done within one year of the award under §788.09.

2.

A family law award has special provisions for approval where custody,
placement and child support, or modifications thereof are involved. The
statute, §802.12(3)(e), provides as follows:
a.

3.

The court may not confirm the arbitrator’s award under par. (d) and
incorporate the award into the judgment or postjudgment
modification order unless all of the following apply:
i.
The arbitrator’s award sets forth detailed findings of fact.
ii.
The arbitrator certifies that all applicable statutory
requirements have been satisfied.
iii.
The court finds that custody and physical placement have
been determined in the manner required under §§767.405,
767.407 and 767.41.
iv.
The court finds that visitation rights have been determined in
the manner required under §§767.405, 767.407 and 767.43.
v.
The Court finds that child support has been determined in the
manner required under §§767.511 or 767.89.

For property division, maintenance, attorney fees or post-judgment orders
modifying maintenance under §802.12 (3) (c), if the parties agree to binding
arbitration, the court shall confirm and incorporate the arbitrator’s award into
the judgment or postjudgment modification subject to §§788.10 and 788.11.
The circuit court’s authority to consider the equity of property division is not
limited by this statute, but the circuit court must give greater deference to an
arbitrator’s property division award than the court would to other types of
agreements. Franke v. Franke, 2004 WI 8, ¶47, 268 Wis.2d 360, 389, 674
N.W.2d 832, 845 (2004).
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B.

Legal Standard to Overcome the Award

The legal standard to overcome the approval of an arbitration award is clear and
convincing proof of a legal basis to vacate. Burst v. Allstate Ins. Co., 2006 WI 70, ¶49,
291 Wis.2d 361, 387, 717 N.W.2d 42, 55 (2006); Steichen v. Hensler, 2005 WI App 117
¶34, 283 Wis.2d 755, 777, 701 N.W.2d 1, 12.
C.

Motion to Vacate or Object to the Approval of the Award.
1.

A court may only vacate an arbitration award under Wis. Stat. §788.10(1)as
follows:
a.
Wis. Stat. §788.10(1)(a) “where the award was procured by corruption,
fraud or undue means.”
b.
Wis. Stat. §788.10(1)(b) if there was “evident partiality or corruption
on the part of the arbitrator.” Evident partiality under sub (1)(b) exists
only when a reasonable person, knowing previously undisclosed
information and after further investigation, would conclude that
partiality is so likely that action was required. DeBaker v. Shah, 194
Wis. 2d 104,116-17, 533 N.W.2d 464 (1995).
c.
Under Wis. Stat. §788.10(1)(c), an arbitration award may be vacated
where the arbitrator is:“guilty of misconduct in refusing to postpone
the hearing, upon sufficient cause shown, or in refusing to hear
evidence pertinent and material to the controversy; or any other
misbehavior by which the rights of any party have been prejudiced.”
d.
Under Wis. Stat. §788.10(1)(d), an arbitrator exceeds his or her
powers when the arbitrator demonstrates either “perverse
misconstruction” or “positive misconduct,” when the arbitrator
manifestly disregards the law, when the award is illegal, or when the
award violates a strong public policy.

2.

Courts should be hesitant to vacate an award based on fraud to protect the
finality of an arbitration decision. Steichen v. Hensler, 2005 WI App 117, ¶15,
283 Wis. 2d 755, 701 N.W.2d 1.
a.
A hearing is necessary to determine what provision under either
§788.10 (1) or §788.11 (1) has been meet or has not been met such
that the award should not be approved.
The objecting party bears a heavy burden to convince the court that the
b.
arbitration award should be set aside by presenting evidence that the
arbitrator violated the provisions of §788.10 (1). Steichen 2005 WI
App 117 at ¶13.
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3.

The cases and public policy strongly favor the approval of arbitration awards.
An arbitrator does not exceed her powers merely by making a mistake as to
fact or law. Sands v. Menard, Inc., 2010 WI 96, ¶48, 787 N.W.2d 384. Rather,
a party challenging the scope of an arbitrator's exercise of power must
demonstrate by clear and convincing evidence that the arbitrator demonstrated
“perverse misconstruction, positive misconduct or manifest disregard of the
law, or that the award itself was illegal or contrary to strong public policy.” Id.

4.

D.

It should be noted that the mere mistake under the law is not a basis for
vacating an arbitral award, unless the arbitrator deliberately disregarded the
law. Flexible Manufacturing Systems v. Super Products Corp., 86 F.3d
96,100 (1996). See also: Racine Cnty. v. Int’l Ass’n of Machinists and
Aerospace Workers, 2008 WI 70, ¶11, 751 N.W.2d 312, where the Court held
that the arbitration award was properly vacated because the arbitrator’s award
was contrary to statutory law and to constitutional separation of powers
principles. 2008 WI 70, at ¶19. By ignoring the relevant statutory law, the
arbitrator showed a manifest disregard for the law. Id. at ¶33. Furthermore, the
Court held a collective bargaining agreement may not abrogate a statutory
function of the judicial branch. Id. at ¶17.

Motion to Modify an Arbitration Award
1.

The requirements of Wis. Stat. §788.11, permit modification of an arbitration
award only as follows:
a.
Where there is an evident material miscalculation of figures or an
evident material mistake in the description of any person, thing or
property referred to in the award;
b.
Where the arbitrator has awarded upon a matter not submitted to [her]
unless it is a matter not affecting the merits of the decision upon the
matters submitted;
c.
Where the award is imperfect in matter of form not affecting the merits
of the controversy.

2.

A motion must be brought within in three (3) months. §788.13.

3.

Few cases interpret this section but, the issue is discussed in
Milwaukee Police Assn. v. Milwaukee, 92 Wis. 2d 175, 181, 285
N.W.2d 133 (1979), where the court concluded that if there is not a
legal basis under §788.10 or §788.11 to vacate or modify, then the
arbitration award cannot be modified. An arbitrator’s decision was
properly modified when the arbitrators had exceeded their authority by
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failing to fully review and apply the Supreme Court’s decisions on a
relevant legal issue. Orlowski, 2012 WI 21 at ¶ 40.
4.

III.

Typically, a party who seeks to modify an arbitration decision must
first ask the arbitrator to modify his or her decision before coming to
the circuit court for such relief. The proper relief if the decision was
to be modified or vacated would be to return the matter for a rehearing
before the arbitrator under §788.10(2). DePue v. Mastermold, Inc. 161
Wis. 2d 679, 704, 468 N.W.2d 750, 753 (Ct. App. 1991).

Appeal of Arbitration Award
A.

Wis. Stat. §788.15 states that an appeal may be taken from an order confirming,
modifying, correcting or vacating an award, or from a judgment entered upon an
award, as from an order or judgment in an action.

B.

Wis. Stat. §808.04 (1) outlines the time limits for initiating an appeal. An appeal to
the court of appeals must be initiated within 45 days of entry of a final judgment or
order appealed from if written notice of the entry of a final judgment or order is given
within 21 days of the final judgment or order as provided in §806.06 (5), or within 90
days of entry if notice is not given, except as otherwise expressly provided by law.
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Wisconsin Chapter
American Academy of Matrimonial Lawyers
37th Annual Midwinter Seminar
Friday March 15, 2019

FAMILY COURT COMMISSIONER PANEL DISCUSSION

Family Court Commissioners:
Hon. Barry Boline (Ozaukee County)
Hon. Dolores Bomrad (Washington County)
Hon. Joshua Cronin (Waukesha County)
Hon. Lorenzo Edwards (Milwaukee County)
Hon. Paul Stenzel (Racine County)
Gregory S. Mager, Moderator

TOPICS
I.
II.
III.
IV.
V.
VI.
VII.
VIII.

ADDRESSING TRO/INJUNCTIONS ON TEMPORARY PLACEMENTCUSTODY
VACATE ORDERS
MOTION TO MODIFY-GAL BEFORE OR AFTER FINDING OF SUBSTANTIAL
CHANGE OF CIRCUMSTANCES.
PLACEMENT ORDERS
SELLING HOUSE AND OTHER ASSETS BEFORE DIVORCE IS GRANTED
SUPPORT ORDERS (CHILD SUPPORT/FAMILY SUPPORT/MAINTENANCE)
CONTEMPT HEARINGS
PRACTICAL ADVICE
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I.

ADDRESSING TRO/INJUNCTIONS ON TEMPORARY PLACEMENT/CUSTODY
A. Who hears temporary restraining orders/injunction hearings in your county, court
commissioner or trial judge?
B. How much time is devoted to the hearing?
C. Can the litigants bring witnesses in to testify, and if so, how many?
D. Are offers of proof required before allowing witness testimony?
E. Are exhibits allowed?
F. If there is a pending divorce or legal separation pending and the case involves minor
children, is that a factor in whether to grant or dismiss the petition for a restraining
order?
G. If both parties file reciprocal restraining orders, is that a factor in whether to grant or
dismiss the petition for a restraining order?
H. If reciprocal restraining orders, are they consolidated and heard at the same time?
I. Is a verbal threat or printed message (such as a text or e mail) enough to be granted an
injunction?
J. If an injunction is granted, is it routinely the maximum allowed?
K. If there are minor children, and the injunction is granted, do you make any provisions
in the order as to how the parties are to communicate with one another or how to
exchange the children for placement?
L. If there is no other family law case pending, are you more likely to make provisions
in the injunction for contact and placement?
M. Do you set a specific temporary placement order in the injunction?
N. How do you determine who should be the third party for purposes of doing the
exchanges or where the pickups/and drop offs should be?
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II.

VACATE ORDERS
A. Under what circumstances will you order a party out of the family home? (only in
Domestic Violence cases?) Are there other situations where you would order a removal?
B. If a vacate order is issued, how much time is given to relocate?
C. What’s your view on nesting orders?
D. If a vacate order is issued, what items of personal property is the person allowed to take
and how do you figure that out?
E. What’s your view on changing the locks on the house prior to an initial court hearing?

III.

MOTION TO MODIFY- GAL BEFORE OR AFTER FINDING OF SUBSTANTIAL
CHANGE IN CIRCUMSTANCES.
A. Do you require an offer of proof in advance of hearing the motion as to the basis for
the substantial change?
B. If the burden isn’t met, do you automatically dismiss the motion?
C. Will you wait to hear the motion until a GAL is appointed? Why or why not?
D. Will you order the parties into mediation prior to hearing the motion?
E. If the parties have a provision in their settlement agreement that requires mediation
prior to filing a motion and that condition has not been met, will you dismiss the
motion? Order mediation?
F. If within two years post- divorce, will you stay the motion pending the 2 years
expiring or hear the motion to see if the burden of harm can be met?
G. Where family court counseling services is available, will you ask the trial court to
appoint a social worker and do an investigation prior to making a decision on
substantial change in circumstances?
H. Will you hold a contested hearing on the issue of substantial change in circumstances
or defer to the trial court?
I. If you hold a contested hearing on the issue of substantial change in circumstances, is
done formally on the record or by listening to the arguments of counsel only?
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IV.

PLACEMENT ORDERS
A. How do you treat initial requests for 50/50 placement?
B. Under what circumstances do you order sole legal custody at a first hearing?
C. Will you refrain from making any orders on placement, pending mediation?
D. What is the importance of remaining in the home?
E. How do you consider the parent’s prior placement history with the children?
F. Are there circumstances where you will order a split placement arrangement?
G. How much weight is given towards placement with a stay at home parent?
H. How much weight do you give to the wishes of the children? How are the wishes of a
child best conveyed to the court?
I. Will you force a child to visit a parent who refuses to go? Is age a factor?
J. How do restraining orders affect placement rights?
K. Will you allow expert testimony at temporary hearings (psychologists, social
workers)?
L. Will you read reports from experts (medical reports, psychological records), without
the expert being present in court?
M. Will you allow testimony from lay witnesses at an initial court hearing?
N. Under what circumstances will you order supervised placement?
O. What type of orders will you enter as to significant others/third parties to be present
when a parent has placement?
P. Will you order drug testing/alcohol assessments?
Q. Will you allow a parent to move out of State or more than 150 miles within the state
on a temporary basis?
R. How do you resolve transportation disputes between the parties?
S. Do you order the parties to use the Wizard program to communicate?
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T. Post Divorce- What type of proof do you need to see to modify an existing placement
order?
U. How helpful are case study reports (appropriate counties)?
V. Will you ever allow children to come to court to testify? What about adult children of
the parties?
V.

SELLING HOUSE AND OTHER ASSETS BEFORE DIVORCE IS GRANTED
A. Will you order the sale of the family home in the middle of the divorce?
B. Will you order the sale of other personal property in the middle of the divorce?
C. What are the sanctions for a party who sells or gives away marital property in
violation of the statutory provisions during the divorce?
D. How often will you enter “freeze orders” on marital assets?
E. How often do you decide how parties file income taxes and what happens to the
refunds?
F. Will you allow the parties to borrow funds during the divorce, such as home equity
loans, lines of credit, loans from their 401k plans?
G. How do you resolve temporary use of furniture and household goods?
H. Will you use QDROs before trial?
I. How far back prior to the divorce will the court look for liquidation or sale of marital
assets?
J. If the parties own a vacation home or time share, how does the court deal with
temporary use during the pendency of the divorce?
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VI.

SUPPORT ORDERS (CHILD SUPPORT/FAMILY SUPPORT/MAINTENANCE)
A. How do you define income for purposes of calculating support (wages, investment
income, dividends, bonus, overtime, trust income, Sub S distribution/taxes)?
B. How do you determine the income of someone who is self-employed? What
documents are helpful to the court?
C. Do you use floating percentage orders for setting support?
D. Do you set limits on high wage earners?
E. How often do you deviate from the percentage guidelines?
F. When do you impute income?
G. Under what circumstances do you order Family Support?
H. Will you do an equal split of income for maintenance purposes on a longer marriage?
I. Will you order temporary maintenance on a marriage of less than 10 years? Under
what circumstances?
J. Do you find the parties’ budgets to be beneficial?
K. How do you take into consideration the parties’ ability to pay support based on their
debt situation?
L. How do you determine the allocation for the dependency exemption?
M. Will you run child support calculations/Mac Davis support calculations if otherwise
not provided by the attorneys?
N. What weight do you give to prior year’s tax returns?
O. When do you order Work Search Orders and under what terms?
P. How do you deal with large support arrears in post-divorce judgment cases?
Q. Post Divorce- What constitutes a “significant and substantial change in financial
circumstances” to modify support?
R. What sanctions will be imposed by failing to provide annual updates as to income
information (tax returns, W2s, 1099s)?
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S. Under what circumstances will the court enter a retroactive support order?
T. Do you include overtime hours for purposes of calculating support?
U. How does the court view a second or temporary job when calculating support?
V. For purposes of maintenance on a temporary basis, do you take basic expenses
against net income?

VII.

CONTEMPT HEARINGS
A. What type of proof is needed to find a party in contempt of court?
B.

What sanctions will the court impose for violation of a court order?

C. Will the court certify to the trial court?
D. How often are attorney’s fees awarded on contempt motions? What type of proof
does the lawyer need as to their fees?
E. If the party resolves the compliance issue between the time the motion is filed and
heard by the court, will sanctions still be imposed? Fees granted?
F. What are the sanctions to a parent who withholds placement beyond their allocated
time?
G. What are the sanctions to a parent who refuses to allow a child to have placement
with the other parent?
H. What are the sanctions to a person who quits their job to avoid paying their support
obligations? What about a significantly reduced paying job?
I. What are the sanctions to a party who damages personal property during the divorce?
J. What are the sanctions to a party who allows a significant other to be present when
they have placement of the children, where there is a prohibition of the same in a
temporary court order?
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VIII.

PRACTICAL ADVICE
A. What do you expect of attorneys in terms of preparation for court?
B. What do you expect of attorneys in terms of settlement discussions prior to hearing
a motion (local court rules)?
C. What are the expectations of attorney behavior conduct in your courtroom?
D. Any new local rules in your jurisdiction?
E. What are your rules for adjournment of cases?
F. Are first hearings mandatory in your County?
G. How much time is typically allocated for a first hearing on a divorce?
H. Are stipulated divorces heard in your county by court commissioners? What is the
time line for securing a court date?
I. Practice tips?
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DIVORCE WISCONSIN STYLE
Wisconsin Chapter of the American Academy of Matrimonial Lawyers
Judges Panel
March 15, 2018
Milwaukee, Wisconsin

PANEL:
Hon. Paul Bugenhagen, Jr., Waukesha County
Hon. Jane Carroll, Milwaukee County
Hon. Sandy Williams, Ozaukee County

Moderator: Carlton D. Stansbury
Special thanks to Wyatt D. Dittburner and Colin A. Drayton for substantial
contributions to these materials.
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Property Division Case Study # 1
Premarital Credit vs. Prenuptial Agreement
The parties have been married for twelve years and have three children, ages 11, 9,
and 7. When the first child was born, the mother left employment and was the parent
primarily responsible for the care of the children. The children are extremely active in
sports and activities. The husband has a business degree earned prior to the marriage and
is in middle management at Kohl’s Corporation. After the divorce was filed, the wife
returned to her career of event planning, but has a bachelor’s degree in history earned
prior to the marriage. The parties now share placement of the children equally.
They are both age 46. Husband earns $125,000 per year, and the Wife earns
$40,000 per year.

They did not enter into a prenuptial agreement.

Neither was

previously married.
All issues have been resolved except for the division of the assets.
The marital estate is made up of the following:
1.

Home equity of $160,000. House is in husband’s name alone.

2.

Husband’s defined benefit pension of $200,000.

3.

Husband’s 401(k) of $350,000.

4.

Various investment assets of $400,000.

The husband is claiming that he should receive a credit for the value of all of his
premarital assets. His premarital assets include:
1.

Home with equity of $80,000 at the time of the marriage.

Stansbury
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2.

A defined benefit pension with a present value of $100,000 at the time of

the marriage.
3.

A 401(k) with a value of $150,000 at the time of the marriage.

4.

Various investments worth $250,000 at the time of the marriage.

The wife claims that she had premarital assets of about $50,000, but the money
was spent on the wedding, fixing up the husband’s house at the time of the marriage, and
paying for living expenses when the husband was making less early in the marriage.
Assume that all of the facts above can be proven with documentary evidence.
Questions:
1.

Do you give the husband credit for his premarital assets? If so, how much

and why?
2.

What weight do you give the fact that wife spent her premarital assets?

3.

Would your answer change if each party testified that the husband wanted a

prenuptial agreement, but they were not able to resolve their differences? Obviously, they
got married anyway.
4.

Would your answer change if the parties had the same length of the

marriage (12 years), did not have children and each was in the same career they had at the
time of the marriage?
5.

Would your answer change if this was an 8 year marriage with one child

and each party was working?

Stansbury
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6.

Would your answer change if this was a 16 year marriage with no children

and each party was working?
7.

What other facts would influence your decision to deviate, or not, from an

equal division of the marital estate?

Stansbury
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Property Division/Maintenance Case Study # 2
Domestic Violence, Property Division, and Maintenance:
What is the Balance?
The parties have been married for 12 years, and have no children. They are in
their late thirties and healthy. The husband earns approximately $55,000 per year, and
the wife earns approximately $120,000 per year. The wife earned her degree during the
marriage that led to her current career and earnings.

Her student loan was paid off

during the marriage.
The marital estate consists of a home (equity of $150,000), cash, retirement assets
(approximately $200,000), and automobiles. The entire estate is approximately
$500,000. The parties are able to divide up all assets based on who brought the property
to the marriage or contributed to the property during the marriage. The parties agree that
the wife will keep the home; however, then the wife would owe the husband $35,000 to
equalize the estate.
In July 2018, the police were called to the home and arrested the husband because
tried to run the wife over with his truck. The husband was released on bond. In December
2018, there was a domestic abuse incident in which the husband allegedly choked the
wife in a basement room, and when she “played dead,” he stopped choking her, closed
the door, and left her in the basement. He left substantial marks on the wife. He is
charged with false imprisonment, misdemeanor battery and disorderly conduct. There is
a four-year domestic violence injunction. The wife filed for divorce in January 2019.

Stansbury
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The wife argues that the court should not equalize the estate because the husband
tried to kill her, and she should not have to pay maintenance to her abuser. She further
argues that she has substantial legal fees (stemming from the DV injunction, and civil suit
she commenced against the husband), medical/psychological bills, and his conduct falls
under the “other factor” of the statute. The husband argues that his conduct and any fault
is not a permissible basis to deviate from an equal division of assets or deny maintenance
when he contributed to her earning potential.
1.

Do you schedule the trial before or after the husband’s criminal trial?

2.

Do you order the wife to pay an equalization payment? Does the size of the

equalization payment matter (i.e. $100,000 equalization vs. $30,000 equalization) for the
outcome?
3.

What other options would you consider?

4.

Would you order maintenance? If so, how much and for how long?

5.

What if the incomes were reversed? Would you order the husband to pay

maintenance to the wife?

If so, how much and for how long?

If the husband is

incarcerated and cannot pay maintenance, would you order an unequal property division
in favor of the wife in lieu of maintenance while he is incarcerated or have a review
hearing when he is released?

Stansbury
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Legal Memorandum
Brabec v. Brabec, 181 Wis.2d 270, 510 N.W.2d 767 (1993)
Facts
x
x
x
x

x
x

Parties married in 1972 and wife filed for divorce in 1990 (18 year marriage). Divorce
granted in July 1991 but issues of support and property division reserved.
Later in July 1991, wife tried to hire hit man to kill husband.
Wife arrested for solicitation for the first degree murder of husband.
While awaiting the criminal trial, the family court held a trial. The parties agreed wife
would receive temporary maintenance of $230 per month but further maintenance orders
were reserved until after the wife's criminal trial
Wife pled guilty and spent time in jail
After her release, wife moved for increased maintenance

History:
x

x

Trial court denied maintenance to wife (abuser) from husband (victim) under the last
maintenance factor "such other factors" deeming her conviction for trying to murder
husband sufficient to deny her support.
Affirmed. The trial court weighed the statutory factors and considered the fairness
objective to the victim.

Issue: Are criminal acts by one spouse against the other spouse "marital misconduct" that by
definition cannot be considered by the trial court.
Conclusion: No. Criminal acts may be considered. There are four main reasons. Criminal act
here is much more severe than the adultery considered by past cases. Conduct here is arguably
not even marital misconduct because it is not against the marital relationship and did not lead to
the break-up of the marriage. The lack of support does not punish the abuser, rather it considers
'fairness' to the victim - requiring the victim to pay maintenance to the abuser is unfair. Finally,
maintenance would achieve an unreasonable (and ironic) result because if the wife succeeded in
having the husband killed then she would have received no support (i.e. why reward the wife for
failing to have him killed).
Wheeler v. Wheeler, 2012 AP 889 (June 20, 2013) (unpublished) (under Wis. Stat. 809.23(3)
this may be cited for its persuasive value)
Facts:
x
x

Parties married in 1956 and wife filed for divorce in 2010 (54 year marriage!).
Five months after wife filed for divorce, husband was charged with attempted first-degree
intentional homicide and possession of an explosive device. The husband tried to
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x

purchase an explosive to send to the wife. Husband was convicted of attempted firstdegree intentional homicide.
Parties had disparate retirement assets. Husband had a pension valued at about $74,400.
Wife had a retirement account valued at $356,098. Trial court awarded each party his or
her retirement account.

History:
x

x

Trial court unequally divided the estate in favor of victim. Trial court found husband
could meet his needs from his pension and Social Security, that the wife needed her
retirement account to continue her standard of living, and husband's criminal act
"weigh[ed] very heavily" on court's decision.
Affirmed. Court considered relevant statutory factors and was able to consider husband's
criminal conduct.

Issue: Are criminal acts by one spouse against the other spouse "marital misconduct" that by
definition cannot be considered by the trial court as part of property division.
Conclusion: No. Criminal acts may be considered.
x

x

"Marital misconduct" cannot be considered when awarding maintenance (per Dixon v.
Dixon) just as "marital misconduct" cannot be considered in property division (per Wis.
Stat. 767.61(3)).
Criminal act was not marital misconduct because it occurred after divorce commenced.

Query: If the wife filed for divorce after the husband tried to kill her, is the trial court barred
from considering this because it led to the breakup of the marriage? While Wheeler put weight
on the timing, the more detailed analysis of Brabec considered timing as almost an afterthought.
Rather, Brabec's conclusion rests more on the severity of criminal acts (compared to adultery),
considering fairness for the victim or attempted victim, and avoiding an absurd result.
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Property Division Case Study # 3
Financial Mismanagement-Who Pays the Piper?
The parties have been married for 28 years, and have two adult children. The
husband is a salesperson and travels extensively. The wife works full time as a bank
manager. The husband earns approximately $150,000 per year, and the wife earns
approximately $40,000 per year. During the entire marriage, all of his income was
deposited into his account, and the wife had her paycheck deposited into his account. He
paid all of the bills for the family and gave her an allowance each week for groceries, and
miscellaneous day-to-day expenses.
The marital estate consists of equity in a home of about $150,000, cash of about
$40,000, retirement assets of approximately $200,000, and automobiles. However, the
parties have credit card debt of approximately $70,000. The husband would charge his
business expenses (travel, hotels, meals, entertainment) on his personal credit card, but he
would not use the reimbursements from his employer to pay down the credit card debt.
Over the years, he had insufficient income taxes withheld from his paycheck, and he
borrowed against his 401(k) to pay income taxes. The outstanding tax liability is
$50,000. The house has a primary mortgage and two other mortgages.
During the divorce, the wife obtained his credit card bills and learned that he had
charged entertainment, travel, and hotels for various relationships he maintained while he
was traveling. After reviewing the household bills and his deposits into his accounts, she
believes that there is a substantial amount of money “missing.” She believes that the
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parties should have $100,000 more in cash and investments because of the large
difference between their total income and their monthly living expenses.
She argues that the estate should be divided unequally in her favor because of the
debt he did not pay down from the employer’s reimbursements, the spending on his other
relationships, and the “missing” money.
1.

How do you divide the credit card debts?

2.

How do you divide the 401(k) loan?

3.

Do you adjust the property division for money spent on his other

relationships?
4.

Do you adjust the property division for the “missing” money?

5.

What other information do you need to make a decision?

6.

What evidence would the wife have to present to make her case? How

would that evidence be presented?
7.

What are some “bad acts” that would influence you to divide the marital

estate unequally?
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Property Division Case Study # 4
Who Buys the Farm?
The parties have been married for 14 years. The husband is age 43 and earns
$37,000 per year, and the wife is age 43 and earns $18,000 per year. They do not have
children. The divisible estate is $400,000 and divided equally by stipulation. The parties
also stipulated to a maintenance buyout.
At issue is the division of the farm which was inherited from the husband’s father
in 2003, one year before the parties married in 2004. The farm consists of land and a
barn. The land generated rental income of $24,000 per year. It was unencumbered and
valued in the father’s estate at $300,000. During the course of the marriage, various
loans were taken out using the farm as collateral. These loans were used to pay off credit
card debt for vacations and to purchase vehicles.

The loan balance owed today is

$100,000. The farm today has an appraised value of $600,000 (increase of $300,000).
Marital income paid the real estate taxes and insurance on the property. During one of
the refinances in 2011, the lender prepared and the husband signed a Quit Claim Deed
conveying half of the farm to the wife. The wife says “It’s a gift.” The husband says
“They made me do it. I just signed what was before me. A gift? Hell, no. Why would I
gift her one-half of my inherited farm?”
1.

How do you divide the farm?

2.

Does your answer change if the Quit Claim Deed is signed in 2004, one

year after the marriage?
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3.

Does your answer change if this were a 28-year marriage?

4.

Does your answer change if this were a 7-year marriage?

5.

Does your answer change if either or both worked on the farm occasionally

to maintain the barn or land? How much labor would impact your answer?
6.

If the husband is awarded the farm because it is not divisible, is the

remaining divisible property divided in the wife’s favor?
7.

Does your answer change if the title was changed to survivorship marital

property as part of an estate plan and the husband testified that the intent was for the wife
to get the farm only in the event of his death, and he never intended to make the farm
divisible in a divorce or for any other reason?
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Child Support Case Study # 1
Reasonable Lifestyle Changes to Facilitate Placement vs. Lower Income
The husband is age 48 and earns $400,000 per year as a physician. The wife is
age 47 and a homemaker. This is a 14-year marriage with twin boys (age 12). The
parties agreed to equal shared placement. The parties divided an estate, net of retirement
accounts, of $380,000 equally. The husband had a substantial retirement account which
was used to buy out maintenance.
The wife has been unemployed since the boys were born but is a nurse by training.
The husband is an Ob-Gyn doctor. He is part of a busy practice. He is on-call for two
24 hour periods per week plus every other weekend. He is an extremely involved dad –
coaching his sons’ hockey and basketball teams and hunting and fishing with them. The
wife worked as a nurse’s aide prior to the birth of the children, earning $18 per hour
($36,000). The husband wants to modify his practice so as to eliminate deliveries and
other on-call matters. He wants to be able to spend more time with the children and
anticipates that this modification will reduce his income by approximately 50%. The
wife has maintained her licenses. A vocational evaluation indicates her earning capacity
at $50,000 per year.
1.

Is it reasonable for the husband to modify his schedule and reduce his

income?
2.

Would your answer be the same if he earned $200,000 prior to reducing his

hours?
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3.

How would your answer change if the husband were a pipefitter earning

$80,000?
4.

Do you impute income to the wife at age 47?

5.

Would you impute income to the wife if she was 57?

6.

How would you determine the lifestyle the children would have had if there

had not been a divorce?
7.

What other information do you need to answer these questions?

Wife’s
Income

Husband’s
Income

$0

$400,000

$50,000

$400,000

$0

$200,000

$50,000

$200,000

$0

$ 80,000

$50,000

$ 80,000

$0

$ 40,000

Annual Net
W

H

$53,775
21.59%
$86,305
29.68%
$31,275
23.46%
$63,805
36.43%
$15,000
24.35%
$44,269
44.16%
$ 7,500
21.05%

$195,250
78.41%
$204,516
70.32%
$102,058
76.54%
$111,338
63.57%
$ 46,601
75.65%
$ 55,976
55.84%
$28,121
78.95%
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Child Support
Monthly
Amount

Payor/
Recipient

$4,481

H to W

$4,700

H to W

$2,606

H to W

$1,825

H to W

$1,250

H to W

$ 469

H to W

$ 625

H to W

Child Support Case Study # 2
Working Hard Enough?
Husband #1 is age 39 and earns $85,000 per year as a products manager. Husband
#2 is age 36 and earns $40,000 per year as a car salesman. This is a five-year marriage.
There are two adopted children, ages 1 and 3. The parties have equal shared placement.
The parties divided an estate of $190,000 equally. There was a maintenance
waiver.
Husband # 1 has a base salary of $65,000. The balance of his income results from
voluntary overtime at time and a half (and additional $20,000). Husband #2 works 32
hours per week to make $40,000. Husband #1 contends that his income for child support
purposes should be based upon his base salary only. Otherwise, he has no incentive to
work overtime and, besides, Husband #2 is only working “part-time.”
1.

Do you buy Husband #1’s argument?

2.

If so, what income do you attribute to Husband #2?

3.

How would your answer change if overtime were mandatory?

4.

Do you impute additional income to Husband #2?

5.

What if Husband #1’s additional $20,000 resulted from a bonus based on

the company’s overall profitability?
6.

What if Husband #1’s additional $20,000 resulted from a bonus based on

the exceptional work performed by his group and not guaranteed?
7.

What other information would be helpful to have to make a decision?
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Husband 2’s
Income

Husband 1’s
Income

$40,000

$85,000

$40,000

$65,000

$50,000

$85,000

$50,000

$65,000

Annual Net
H #2

H #1

$40,050
41.72%
$37,968
45.16%
$45,169
43.85%
$43,088
47.32%

$55,955
58.28%
$46,098
54.84%
$57,830
56.15%
$47,973
52.68%
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Child Support
Monthly
Amount

Payor/
Recipient

$700

H 1 to H 2

$391

H 1 to H 2

$544

H 1 to H 2

$234

H 1 to H 2

Child Support Case Study # 3
I’m Retiring and Now I Have More Time With the Kids
The husband is age 60 and earns $70,000 as a teacher. The wife is age 50 and
earns $90,000 as a loan processor. This is a 20-year marriage. They have two children,
ages 14 and 12. They have equal shared placement. An estate of $400,000 is divided
equally. There was a maintenance buyout.
There are two issues: one is the husband’s desire to retire. His retirement benefits
are maxed out at $50,000 per year. He claims he can’t stand the stress. While he is not
disabled per Social Security requirements, he is having some stress related issues. He
needs time to “sort out things.”
The second issue is one of equivalent care. The husband says that because he can
take care of the children during the summer, he should be credited with additional
overnights for purposes of child support.
1.

Can the husband retire? If so, how much support would you order?

2.

Do you impute income to husband? If so, how much?

3.

How would your answer change if the husband were age 57?

4.

How would your answer change if the husband were age 62?

5.

How would your answer change is the husband were age 65?

6.

Would you give the husband equivalent care credit? Why or why not?

7.

What other information would be helpful to make a decision?
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Husband’s
Income

Wife’s
Income

$70,000

$90,000

$50,000

$90,000

Annual Net
H

W

$58,031
48%
$51,715
47%

$62,296
52%
$58,546
53%
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Child Support
Monthly
Amount

Payor/
Recipient

$294

W to H

$606

W to H

Child Support Case Study # 4
New Spouse/New Postjudgment Issue
The parties were divorced in 2011 after a six-year marriage. At the time of the
divorce, the children were ages 2, 4, and 6. The wife was working as a substitute teacher
earning $25,000 per year. The husband was earning $50,000 per year. Maintenance was
denied to both parties. The parties have equal shared placement. The marital estate of
$300,000 was divided equally. Child support was set at $453 per month per guidelines.
In 2016, the wife married a cardiologist, Don, who earns $500,000 per year. They
live in a house worth $1,000,000. She stopped teaching and now works as a fill-in
receptionist at Don’s office earning $6,000 per year. The husband is age 38 and now
earns $60,000 per year as a carpenter.
The parties have filed dueling post judgment motions. The wife’s is to increase
child support based upon the parties’ current incomes; the husband’s is to reduce or
eliminate child support based upon the wife’s new-found husband’s massive income and
her voluntary reduction in her income. Don has no children, is very fond of the wife’s
children and is generous in assisting in their support. He is paying for their private
school education.
1.

Who wins?

2.

Is the wife shirking?

3.

Do you impute income to her? If so, how much?

4.

What would be your order with regard to child support?
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5.

Is Don’s income relevant?

6.

What impact is Don’s contributions for children to your decision?

7.

What other information would be helpful to make a decision?

Husband’s
Income

Wife’s
Income

Income Split

Monthly
Amount

Payor/
Recipient

H

W

$25,000

$37,229
57%

$28,408
43%

$453

H to W

$25,000

$42,252
57%

$32,005
43%

$635

H to W

guidelines with
wife at part-time

$6,000

$37,680
67%

$18,762
33%

$1,016

H to W

$60,000

including Don’s
income

$49,872
14%

$316,080
86%

---

---

$50,000
guidelines at time
of divorce

$60,000
guidelines today

$60,000

$506,000
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New Discovery Rules—In Family Court?
How Much is Too Much?
The parties have been married for 13 years and have three minor children, ages 3,
5, and 10. Husband has a 50% ownership interest in an LLC. The other 50% is owned
by husband’s father. Husband did not receive his 50% ownership interest as a gift or
inheritance, rather; he purchased it one (1) year prior to the parties’ marriage, while the
parties were dating, for a purchase price of $250,000.00. Husband’s father retains 50%
of the LLC.
Husband receives W-2 wages for his work at the LLC in the amount of
$100,000.00 per year, plus a Schedule K-1 for 50% of the LLC’s annual distributions,
which vary year to year between $20,000.00 and $100,000, net distributions. Wife has
been primarily a stay-at-home parent since they had their first child, but she does help out
with administrative work in the LLC for a few hours per week. Wife receives W-2 wages
of $30,000.00 per year from the LLC, but she believes this is an over-payment to her for
tax planning purposes. Wife has been given essentially no access to the company books.
There has not yet been a formal valuation of the business. When husband
purchased his 50% interest for $250,000.00 14 years earlier, this amount was based upon
the LLC’s long-time accountant providing husband and husband’s father with an
estimated market analysis of the company’s value at $500,000.00. No formal appraisal
was conducted for the purposes of the sale and wife suspects that husband’s father was
willing to sell low for the benefit of husband, who would likely someday inherit the other
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50% of the LLC. Further, wife suspect that the LLC is worth far more today than it was
prior to the marriage.
The parties are unable to agree upon the amount of child support and maintenance
to be paid by husband to wife, the value of the business, and the division of the estate.
Shortly after filing the Summons and Petition for Divorce, wife’s attorney served a
series of Interrogatories and Requests for Production of Documents on husband’s
attorney. Wife’s attorney served a total of 25 interrogatories, plus a few additional
subparts, and a substantial amount of documents were requested. While husband’s
attorney provided incomplete, but timely, responses to the interrogatories, the requests for
production of documents went unanswered. Upon the passage of 90 days and prior to the
parties’ first pretrial hearing, wife’s attorney filed a Motion to Compel.
More specifically, wife’s attorney is requesting the following items be produced:
1) Profit and loss statements; 2) balance sheets; 3) year-end financial statements; 4) check
registers; 5) the general ledger; 6) husband’s tax returns, along with all forms,
attachments, and addendums; 7) year-end business cash account statements, and; 8)
monthly business credit card statements. Each of these requests are made for the past 14
years. Husband claims that proper records have not always been kept and complying
with the request would be tremendously time-consuming while he is trying to run the
business, and also expensive because he would be paying his corporate attorney,
corporate accountant, and divorce attorney to help in producing the requested documents.
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1.

Do you compel husband to produce all of the requested documents for the

entire 14-year span? Do you limit the timeframe to less years? Do you limit the breadth
of the request?
2.

Do you rely upon anecdotal offers of proof in evaluating the amount of

money in controversy? Support and property division?
3.

How much do you factor in the disparity between husband and wife in

access to information about the LLC?
4.

How do you evaluate the parties’ resources when it is suspected that

income has not been historically reported accurately to tax authorities?
5.

How important is information from each year of the marriage regarding the

LLC, in light of the fact that Husband purchased his interest prior to the parties’
marriage?
6.

How much documentation of burden/expense of discovery would the court

like to see at a hearing on the motion to compel?
Wis. Stats. §804.01(2)(a), (am) – Scope of Discovery and Limitations. Effective April 5, 2018.
-Parties may obtain discovery regarding any non-privileged matter that is relevant to any party's claim or
defense and proportional to the needs of the case, considering the importance of the issues at stake in
the action, the amount in controversy, the parties' relative access to relevant information, the parties'
resources, the importance of the discovery in resolving the issues, and whether the burden or expense
of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need
not be admissible in evidence to be discoverable.
-Upon the motion of any party, the court shall limit the frequency or extent of discovery if it determines
that one of the following applies:
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1. The discovery sought is cumulative or duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive.
2. The burden or expense of the proposed discovery outweighs its likely benefit or is not proportional to
the claims and defenses at issue considering the needs of the case, the amount in controversy, the
parties' resources, the complexity and importance of the issues at stake in the action, and the
importance of discovery in resolving the issues.
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Maintenance Case Study # 1
Who Gets to Retire?
Parties were married for 18 years and have one adult child together. This was the
second marriage for both parties. Husband is 70 and wife is 57. The parties divided the
marital estate equally. Wife’s portion of the estate included her retirement savings of
about $300,000. Husband’s portion of the estate included his deferred compensation.
Husband’s pension was in pay status and not divided as an asset.

The deferred

compensation and pension have premarital components. During the marriage husband
worked as an executive at Allen Bradley and made $130,000 just before he retired; while
wife initially worked full-time as an accountant for $90,000 per year, she later worked
many years part-time (two or three days a week) as an accountant at $40,000 per year.
Husband retired three years before the divorce. His retirement income is about $130,000
per year from pension. The parties elected a single life annuity. His social security
income is about $30,000 per year. Husband obtained a vocational report showing that
wife could make $70,000 based on being a full-time accountant. Wife’s gifted brokerage
account (excluded from property division) generates $20,000 per year of income.
1.

Would you order maintenance? What incomes would you use for each

2.

If so, how much and for how long?

3.

If you ordered maintenance to wife, would you hold open maintenance to

party?

husband?
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4.

If no maintenance, would you deny maintenance or hold it open?

5.

Would you require husband to equalize his Social Security earnings with

wife? If so, for how long?
6.

If the parties had not agreed to the property division, would you consider

dividing the marital estate unequally and denying maintenance?
7.

What other information would be helpful to make a decision?

Husband’s
Income

Wife’s
Income

$160,000

$40,000

$160,000

$40,000

$160,000

$60,000*

$160,000

$60,000*

$160,000

$90,000**
imputed
$90,000**
imputed

$160,000

Income Split
H
$81,100
50%
$89,210
55%
$88,781
50%
$97,659
55%
$98,280
50%
$108,108
55%

W
$81,100
50%
$72,990
45%
$88,781
50%
$79,903
55%
$98,280
50%
$88,452
45%

Monthly
Amount

Payor/
Recipient

$4,085

H to W

$3,409

H to W

$3,445

H to W

$2,705

H to W

$2,654

H to W

$1,835

H to W

* Includes $40,000 salary and $20,000 investment income
** Includes $70,000 imputed salary and $20,000 investment income
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Maintenance Case Study # 2
Firefighter Runs Out of Water
Parties were married 20 years. At the time of the divorce, the husband was age 51
and a firefighter. The wife was age 51 and a cosmetologist. He made $70,000 and she
was self-employed and made $28,000. The parties had one child age 15. The parties
shared placement equally. There was a trial. The court ruled that child support was set at
$446 per month, and maintenance was set at $534 per month.

This resulted in a

56%/44% of disposable net income between the parties. After a trial, maintenance was
set for ten years. The parties divided the marital estate equally, but in doing so, he
received 100% of his WRS.
It is now four years after the divorce. The husband is able to retire at age 55. He
receives full WRS benefits as of age 55 and firefighters typically do not work past age
55. His income will be $50,000. He can meet his budget with his retirement income and
“does not need to work.” Assume that he is healthy and can work. The wife’s income
remains at $28,000. Child support has ended. Husband brings a motion to terminate
maintenance based upon his retirement.
1.

Would you terminate maintenance? If so, why?

2.

Would you modify maintenance? If so, how much and how long?

3.

Would you require the husband to take another job?

4.

If so, what earnings would you use?

5.

Would you maintain the same division of net income?
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6.

The initial decision set a term of 10 years. What role does a set term of

maintenance, rather than an indefinite maintenance, play in your decision? What if the
original term had been indefinite?
7.

Would your answers be different if there was still a minor child?

8.

What more information do you need?

9.

Would your answer be different if the terms were done by agreement?
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Maintenance Case Study # 3
Who Pays the Volunteer?
The husband is age 50 and earns $125,000 per year doing financial planning and
brokerage work. He has a B.S. degree. The wife is age 53, has a B.S. degree in history,
and is the consummate volunteer – PTA, church, politics, library board and many others.
She has not been officially employed outside the home for 10 years.

Her past

employment was as a receptionist at a dental office.
This is a 12-year marriage with no children.
The marital assets consist of a residence with an equity of $300,000.

The

retirement assets are valued at $200,000, which will be divided equally by stipulation and
Qualified Domestic Relations Order.
1.

Must the wife become an employee instead of a volunteer?

2.

Do you impute income to the wife? If so, how much? Would a vocational

assessment be helpful?
3.

Do you award maintenance? If so, how much?

4.

What is the maintenance term? Why?

5.

Would your answers to any of the above change if the parties were each 10

years younger? If so, how?
6.

Would your answer change if the wife was 59? If so, how?

7.

How do you determine the standard of living the parties would have

enjoyed had the marriage not ended?
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8.

What other information would you need to make a decision?

9.

Assume there was a trial based upon the facts above. The court imputed

income to the wife of $18,000, and the court ordered monthly maintenance from the
husband to the wife of $2,529 for 12 years. It is now five years later, and the wife filed a
motion to increase maintenance based upon a substantial change of circumstances. The
only change of circumstances is that the husband’s income has increased from $125,000
per year to $185,000 per year—an increase of $60,000 per year.

Do you modify

maintenance? Why or why not? If so, what would be the maintenance amount and the
term?
10.

Would your interest to 8 above be different if the parties stipulated to

$2,500 per month for 10 years? Why or why not?

Husband’s
Income

Wife’s
Income

$125,000

0

$125,000

0

$125,000

$18,000
imputed
$18,000
imputed

$125,000

Income Split
H
$43,331
50%
$47,664
55%
$51,198
50%
$56,317
55%
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W
$43,331
50%
$38,998
45%
$51,198
50%
$46,078
45%

Monthly
Amount

Payor/
Recipient

$3,611

H to W

$3,250

H to W

$2,955

H to W

$2,529

H to W

Maintenance Case Study # 4
How Important is the Length of the Marriage?
The husband is age 54 and earns $42,000 per year as a welder. The wife is age 54
and earns $88,000 per year as a dental assistant. The parties were married for 14 years.
Both were spooked by first marriage – lived together for 10 years before marrying. They
have one child together, age 15. They agree that child support is $481 from the wife to
the husband.
1.

Does the husband receive maintenance?
If so, how long?
How much?

2.

How would your answer change if it was a 24-year marriage?

3.

How would your answer change if it was an 8-year marriage?

4.

What happens to maintenance after the child emancipates if the marriage is

8 years, 14 years, and 24 years?
5.

What more information would you need to know to make a decision?

Wife’s
Income

Husband’s
Income

$88,000

$42,000

$88,000

$42,000

$88,000

$42,000

Income Split
W

H

$57,338
59%
$48,592
50%
$53,451
55%

$39,845
41%
$48,592
50%
$43,733
45%
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Monthly
Amount
$481
child support only

Payor/
Recipient
W to H

$773

W to H

$368

W to H

Vocational Expert Case Study
The parties were married for 27 years and have three children. The parties are age
50. The parties have agreed to equal shared placement. The husband is a point-ofpurchase display salesperson, and his income fluctuates. The highest amount he earned
was the year before the divorce, which was $110,000. The husband’s income is $85,000
in the year of the divorce. The wife was a stay-at-home mother during the marriage. She
went to nursing school, but did not complete her clinical due to the first child being born.
During the divorce action, she was able to obtain an administrative assistant job in a
hospital making $22,500 ($15 per hour). The employer would not hire her for more than
30 hours per week, and there are no benefits. However, if she remains employed for
more than a year, it is likely a senior person will retire allowing the wife to work 35 hours
per week which would qualify her for benefits. In that case, the hourly rate would stay
approximately the same. She enjoys the work, and it gives some flexibility to help
transport the children to their activities after school.
The husband argues that she could return to school to be a nurse and could earn
$60,000. He files a motion to require the wife to participate in a vocational evaluation.
1.

Do you order the vocational evaluation? If so, why?

2.

What do you set each party’s income at for support purposes (assume that a

vocational assessment states that she could earn $60,000 as a nurse)?
3.

What more information would you need to know?

Stansbury
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Assume that it is now one-year post judgment. A vocational assessment was not
done in the divorce. The parties equalized income using his $85,000 and her $22,500.
Child support was set at $973 per month and maintenance at $800 per month. The wife is
at the same employer before, but now working 35 hours with benefits. Her income is
now $26,250 per year. The husband’s income has dropped, and it is now at $70,000. He
files a motion to modify child support and maintenance.

He requests a vocational

assessment of her to establish what she could make as a nurse. She resists, and argues
that if the court does order a vocational assessment, then one should be done of him since
there are many sales positions that earn more than $70,000.
1.

Do you order a vocational evaluation of either or both parties?

2.

What incomes do you use for purposes of calculating support?

3.

What are other ways in which to prove someone’s earning capacity?

Other questions:
1.

Is a vocational study necessary each time a party is unhappy with the other

party’s income?
2.

Does the law always require a party’s maximum earning potential, or are

there other factors which may result in an income or imputation less than maximum
earning capacity?

Stansbury
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Trial Procedure Insights
1.

When doing a final pretrial,
a.

Do you do the final pretrial in chambers or on the record?

b.

Do you want pre-trial briefs. If so, what do you want the brief to
include?

2.

Do you do post-trial briefs, oral arguments, or both?

3.

Do you give decisions from the bench or written decisions?

4.

If you had one thing to stress with the audience about you, your role as a

judge in family court, or your procedure, what would you want the audience to know?
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(c)

A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary:
to prevent reasonably likely death or substantial bodily harm;
(1)
to prevent, mitigate or rectify substantial injury to the
(2)
financial interests or property of another that is reasonably
certain to result or has resulted from the client's commission
of a crime or fraud in furtherance of which the client has
used the lawyer's services;
to secure legal advice about the lawyer's conduct under
(3 )
these rules;
to establish a claim or defense on behalf of the lawyer in a
(4)
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the
lawyer's representation of the client;
to comply with other law or a court order; or
(5)
to detect and resolve conflicts of interest, but only if the
(6)
revealed information would not compromise the attorney
client privilege or otherwise prejudice the client.

(d)

A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information
relating to the representation of a client.

B.

SCR 20:2.1 Advisor. In representing a client, a lawyer shall exercise
independent professional judgment and render candid advice. In rendering
advice, a lawyer may refer not only to law but to other considerations such
as moral, economic, social and political factors, that may be relevant to
the client's situation.

C.

SCR 20:3.3 Candor toward the tribunal
(a)

A lawyer shall not knowingly:
(1)
(2)

make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously
made to the tribunal by the lawyer;
fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the
position of the client and not disclosed by opposing counsel;
or
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(3)

D.

offer evidence that the lawyer knows to be false. If a lawyer,
the lawyer's client, or a witness called by the lawyer, has
offered material evidence and the lawyer comes to know of
its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.
A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter that the lawyer
reasonably believes is false.

(b)

A lawyer who represents a client in an adjudicative 156
proceeding and who knows that a person intends to engage, is
engaging, or has engaged in criminal or fraudulent conduct related
to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.

( c)

The duties stated in pars. (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by SCR
20:1.6.

(d )

In an ex parte proceeding, a lawyer shall inform the tribunal
of all material facts known to the lawyer that will enable the tribunal
to make an informed decision, whether or not the facts are adverse.

SCR 20:3.4 Fairness to opposing party and counsel. A lawyer shall not:
(a)

unlawfully obstruct another party's access to evidence or unlawfully
alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist
another person to do any such act;

(b)

falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to a witness that is prohibited by law;

(c)

knowingly disobey an obligation under the rules of a tribunal,
except for an open refusal based on an assertion that no valid
obligation exists;

(d)

in pretrial procedure, make a frivolous discovery request or fail to
make reasonably diligent effort to comply with a legally proper
discovery request by an opposing party;

(e )

in trial, allude to any matter that the lawyer does not reasonably
believe is relevant or that will not be supported by admissible
evidence, assert personal knowledge of facts in issue except when
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testifying as a witness, or state a personal opinion as to the
justness of a cause, the credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an accused; or
(f)

E.

2.

request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:
the person is a relative or an employee or other agent of a
(1)
client; and
the lawyer reasonably believes that the person's interests
(2)
will not be adversely affected by refraining from giving such
information.

SCR 20:4.1 Truthfulness in statements to others.
(a)

In the course of representing a client a lawyer shall not knowingly:
make a false statement of a material fact or law to a 3rd
(1)
person; or
fail to disclose a material fact to a 3rd person when
(2)
disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless disclosure is prohibited by
SCR 20:1.6.

(b)

Notwithstanding par. (a), SCR 20:5.3 (c) (1), and SCR 20:8.4, a
lawyer may advise or supervise others with respect to lawful
investigative activities.

Fifth Amendment to the US Constitution.
A.

Witnesses can assert the privilege against self-incrimination in civil
proceedings as well as criminal ones, despite the seemingly limiting
language of the Fifth Amendment. Privilege "can be asserted in any
proceeding, civil or criminal, administrative or judicial, investigatory or
adjudicatory." See Kastigar v. United States, 406 U.S. 441, 445 (1972).
A litigant or witness can assert it in state or federal court, in a wide variety
of proceedings including trials, hearings, depositions, and administrative
law proceedings.

B.

Not every disclosure can be the subject of a Fifth Amendment assertion.
In fact, only those that the witness "reasonably believes could be used in a
criminal prosecution or could lead to other evidence that might be so
used." See Kastigar v United States, 406 U.S. 441, 444-445 (1972). The
key word here is "reasonably." Responses to questions that would be of
no use to prosecutors, or that could not contribute to a prosecution
because of the passing of the statute of limitations, cannot take hide
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behind the Fifth Amendment. But if the prosecution can make use of the
answer itself or any evidence it might lead to, the witness is entitled to
claim the privilege against self-incrimination.
C.

D.

3.

Often, witnesses are involved in two cases at the same time: one civil, like
a divorce or paternity case, and one criminal. If this is the case, the
witness' lawyer will likely advise her to invoke the Fifth Amendment to
avoid more serious consequences (including jail or prison) in the criminal
case.
There's a real risk that innocent mistakes or omissions in a civil matter
that's held before the completion of a criminal investigation will come back
to haunt the defendant. It is even possible that a mistake in a civil
proceeding will lead to a prosecution not just for the underlying criminal
act, but also for being untruthful, in which case eventual charges might
include obstruction of justice or even perjury.
"On counsel's advice, I invoke my right under the Fifth Amendment not to
answer, on the grounds I may incriminate myself." Answering one
question with this assertion, but answering other related questions may
cause the initial invoking of the Fifth Amendment rights to be waived.

Perjury and False Swearing
A.

Wisconsin Statute §946.31 Perjury.
(1)

Whoever under oath or affirmation orally makes a false material
statement which the person does not believe to be true, in any
matter, cause, action or proceeding, before any of the following,
whether legally constituted or exercising powers as if legally
constituted, is guilty of a Class H felony:
(a)
A court;
(b)
A magistrate;
(c)
A judge, referee or court commissioner;
(d)
An administrative agency or arbitrator authorized by statute
to determine issues of fact;
(e)
A notary public while taking testimony for use in an action or
proceeding pending in court;
An officer authorized to conduct inquests of the dead;
(f)
(g)
A grand jury;
A legislative body or committee.
(h)

(2)

It is not a defense to a prosecution under this section that the
perjured testimony was corrected or retracted.
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B.

Wisconsin Statute §946.32 False swearing.
Whoever does either of the following is guilty of a Class H felony:
(1)
Under oath or affirmation or upon signing a statement
(a)
pursuant to s. 887.015 makes or subscribes a false
statement which he or she does not believe is true, when
such oath, affirmation, or statement is authorized or required
by law or is required by any public officer or governmental
agency as a prerequisite to such officer or agency taking
some official action.
Makes or subscribes 2 inconsistent statements under oath or
(b)
affirmation or upon signing a statement pursuant to
s. 887.015 in regard to any matter respecting which an oath,
affirmation, or statement is, in each case, authorized or
required by law or required by any public officer or
governmental agency as a prerequisite to such officer or
agency taking some official action, under circumstances
which demonstrate that the witness or subscriber knew at
least one of the statements to be false when made. The
period of limitations within which prosecution may be
commenced runs from the time of the first statement.
(2)

5.

Whoever under oath or affirmation or upon signing a statement
pursuant to s. 887.015 makes or subscribes a false statement
which the person does not believe is true is guilty of a Class A
misdemeanor.

Hot Tip
When advising clients who may have engaged in criminal behavior and/or have
pending criminal charges, consider:
1.

Immediately refer your client to an experienced criminal attorney and
obtain permission to consult with that attorney.

2.

Require that all meetings with your client are outside the presence of a
third-party to protect attorney-client privilege.

3.

Carefully prepare your client, perhaps with a criminal attorney co-counsel,
for all court appearances, depositions, interviews with social workers,
expert psychologists, Guardians ad Litem, mediators, referees, etc. This
discussion should include education about Fifth Amendment rights and
Wisconsin Statutes related to perjury.
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4.

Draft all court submissions with SCR and Wisconsin Statutes related to
perjury in mind.

5.

Be present at all meetings between your client and social workers, expert
psychologists, Guardians ad Litem, mediators, referees, etc. Offer
hypotheticals, in lieu of statements, to address certain facts and actions in
question.

6.

Advise clients to avoid disclosures to therapists, psychologists, and
medical and mental health professionals whose notes are discoverable.

91

92

Wis. Stat. sec. 893.53
A legal malpractice action that sounds in tort has a 3 year statute of limitations.
Bleeker v. Cahill
Client (landlord) agreed to a lease with an initial 10-year term, with three 5-year options.
Client financed the construction of the building. Tenant was also required to pay the costs
of construction over 15 years, or until the lease was terminated. The tenant did not exercise
the option to extend beyond 10 years, so Client never recovered the costs of construction
from the client over the last five years of the 15 year period. Client claimed malpractice as
it was not advised of the possibility that tenant could terminate after 10 years without
making payment of the full costs of construction.
Malpractice does not accrue until the client has a claim “capable of present enforcement.”
In the lease action, there was no loss until the tenant failed to exercise the option. That
date started the statute of limitations period.
Divorce Application:
When does the statute of limitations commence if a QDRO is not prepared?
For a pension, at the earliest date that benefits are available to the alternate payee?
Three years from judgment for a 401(k) or profit sharing account?
When does the statute of limitations commence if a deed is not recorded?
Three years from the date of judgment, or the date that an adverse title event occurs?
Seltrecht v. Bremer
This is a PI case. Lawyer #1 told client that a med mal statute of limitations had expired
and the client did not have a case. Client went to Lawyer #2 who timely filed an action.
However, Lawyer #2 did not serve the doctor, the statute of limitations ran, and the case
was dismissed for the failure to prosecute. Client was precluded from bringing an action
against the doctor. Client sued Lawyer #1.

3I21866
0219191730
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The case against Lawyer #1 was dismissed. The court ruled that the complaint filed by
Lawyer #2 was timely, such that any negligence caused by Lawyer #1 was not the cause
of client’s damages.
Divorce Application:
If we represent a client post-judgment, must we make certain that all judgment terms are
appropriately completed or face the malpractice claim? For example, if the lawyer for the
divorce failed to complete QDROs, does the post-judgment lawyer become solely
responsible for that failure if not cured post-judgment?

3I21866
0219191730
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(c) A lawyer may limit the scope of the representation if the limitation
is reasonable under the circumstances and the client gives informed
consent. The client's informed consent must be in writing except as
set forth in sub. (1).
(1) The client's informed consent need not be given in writing if:
a. The representation of the client consists solely of
telephone consultation;
b. The representation is provided by a lawyer employed
by or participating in a program sponsored by a nonprofit
organization, a bar association, an accredited law school,
or a court and the lawyer's representation consists solely
of providing information and advice or the preparation of
court-approved legal forms;
c. The Court appoints the lawyer for a limited purpose
that is set forth in the appointment order;
d. The representation is provided by the state public
defender pursuant to Ch. 977, stats., including
representation provided by a private attorney pursuant to
an appointment by the state public defender; or
e. The representation is provided to an existing client
pursuant to an existing lawyer-client relationship
d. SCR 20:1.6. Confidentiality
...
(a) A lawyer shall not reveal information relating to the representation
of a client unless the client gives informed consent, except for
disclosures that are impliedly authorized in order to carry out the
representation, and except as stated in pars. (b) and (c).
(b) A lawyer shall reveal information relating to the representation of
a client to the extent the lawyer reasonably believes necessary to
prevent the client from committing a criminal or fraudulent act that the
lawyer reasonably believes is likely to result in death or substantial
bodily harm or in substantial injury to the financial interest or property
of another.
(c) A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary:
(1) To prevent reasonably likely death or substantial bodily
harm;
(2) To prevent, mitigate or rectify substantial injury to the
financial interests or property of another that is reasonably
certain to result or has resulted from the client's commission of
a crime or fraud in furtherance of which the client has used the
lawyer's services;
Bestul
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(3) The client has used the lawyer's services to perpetrate a
crime or fraud;
(4) The client insists upon taking action that the lawyer
considers repugnant or with which the lawyer has a
fundamental disagreement;
(5) The client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(6) The representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client; or
(7) Other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or
permission of a tribunal when terminating a representation. When
ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicable to protect a client's interests, such
as giving reasonable notice to the client, allowing time for employment
of other counsel, surrendering papers and property to which the client
is entitled and refunding any advance payment of fee or expense that
has not been earned or incurred. The lawyer may retain papers
relating to the client to the extent permitted by other law.
2. Relevant Statutes
a. 767.264. Dismissal; vacation; substitution or withdrawal of
attorney
...
(2) Attorney fees and other amounts owing. (a) Upon making an
order for dismissal of, for substitution of attorney in, for withdrawal of
attorney from, or for vacation of a judgment granted in an action
affecting the family, the Court shall, prior to or in its order, grant
separate judgment in favor of an attorney who has appeared for a
party to the action and in favor of a Guardian ad Litem for a party or a
child for the amount of fees and disbursements to which the attorney
or Guardian ad Litem is, in the Court's judgment, entitled and against
the party responsible for the fees and disbursements.
b. 802.045. Limited Scope Representation Permitted
...
Be
Bestul
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(4) Termination of limited appearance. At the conclusion of the
representation for which a notice of limited appearance has been filed, the
attorney's role terminates without further order of the Court upon the attorney
filing with the Court, and serving upon the parties, a notice of the termination
of limited appearance. A notice of termination of limited appearance shall
contain all of the following information:
(a) A statement that the attorney has completed all services within the
scope of the notice of limited appearance.
(b) A statement that the attorney has completed all acts ordered by the
Court.
(c) A statement that the attorney has served the notice of termination of
limited appearance on all parties, including the client.
(d) Contact information for the client including current address and phone
number.
3. Grounds for withdrawal from representation
a. Mandatory
i. Discharge
1. A client has a right to discharge a lawyer at any time, with
or without cause, subject to liability for payment for the
lawyer's services and, where applicable, judicial
approval.
2. A client wishing to discharge appointed counsel require
court approval.
ii. Client misconduct
1. A lawyer ordinarily must decline or withdraw from
representation if the client demands that the lawyer
engage in conduct that is illegal or violates the Rules of
Professional Conduct or other law.
a. The lawyer is not obliged to decline or withdraw
simply because the client suggests such a course
of conduct.
b. Where the client makes such a suggestion, the
lawyer should explain to the client the attorney’s
obligation to refuse, and the possible
consequences if the client persists
iii. Attorney’s lack of capacity to fulfill obligations to client
1. Incommunicado client: See “Ethical Dilemmas: When
a Client Doesn’t Respond, Does a Lawyer Have to
Withdraw From the Case?”, Timothy Pierce and Aviva
Kaiser, State Bar of Wisconsin Inside Track, Volume 7,
No. 4 (February, 2015).
2. Delayed discovery of conflict.
Bestul
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3. Delayed discovery of complexity.
4. Where attorney was suffering from a mental condition
that clouded his judgment and destroyed his professional
objectivity, the attorney should have withdrawn from all
representation because his obsessive mental condition
rendered it impossible for him to carry out his
employment fairly and effectively. State v. Ledvina, 71
Wis.2d 195 (1976).
b. Permissive Withdrawal
i. The lawyer has the option to withdraw if it can be accomplished
without material adverse effect on the client's interests.
ii. Withdrawal may be permitted if the client persists in a course of
action that the lawyer reasonably believes is criminal or
fraudulent, for a lawyer is not required to be associated with
such conduct even if the lawyer does not further it.
iii. Withdrawal is an option if the lawyer's services were misused
in the past.
iv. The lawyer may withdraw where the client insists on taking
action that the lawyer considers repugnant or with which the
lawyer has a fundamental disagreement. The client sets the
objectives of representation, but the lawyer has the right to
select the strategies and methods employed to achieve those
objectives.
v. A lawyer may withdraw if the client refuses to abide by the terms
of an agreement relating to the representation, such as an
agreement concerning fees or court costs or an agreement
limiting the objectives of the representation
4. Methods for withdrawing
a. Notice of Termination of Limited Representation
b. Stipulation for Substitution
c. Stipulation and Order
d. Motion and Order
5. When is consent of the Court required?
a. When counsel is appointed
b. When local rules require it: See, e.g. Milwaukee County local rule
1.17 “Substitution or Withdrawal of Attorney An attorney who has
made an appearance in any case shall not withdraw, nor shall a
substitute attorney appear, without permission of the court.”
6. Factors in Judicial Discretion
a. Complexity of case
Bestul
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b. Preparatory work completed
c. Whether request is made to manipulate criminal justice system,
d. Amount of fees paid, if any. State ex rel. Dressler v. Circuit Court for
Racine County, Branch 1, 163 Wis.2d 622 (Ct. App. 1991)
7. Making the request
a. Tell the client: Attorney's failure to inform client that he would no
longer be working on her divorce violated disciplinary rule requiring
attorneys to take steps to extent reasonably practicable to protect a
client's interests upon termination of representation.
In re
Disciplinary Proceedings Against Guenther, 316 Wis.2d 34 (2009).
b. Tell the Court (but not too much)
i. The Court may request an explanation for the withdrawal, while
the lawyer may be bound to keep confidential the facts that
would constitute such an explanation.
ii. The lawyer's statement that professional considerations require
termination of the representation ordinarily should be accepted
as sufficient.
iii. See: “Leaving a Client: Confidentiality Upon Withdrawal”,
Timothy Pierce, Wisconsin Lawyer, Volume 84, N. 7 (July,
2011).
8. After withdrawal
a. Turn over the file:
i. Wisconsin does not have a retaining lien with respect to client
papers. See State Bar of Wis. Comm. on Professional l Ethics,
Formal Op. E-95-4 (1995)
ii. Conduct of attorney, who allegedly failed to deliver a client's file
to successor counsel, violated rule of professional governing
treatment of client property upon termination of representation.
In re Disciplinary Proceedings Against Ramthun, 365 Wis.2d
7 (2015).
b. Take care of business
i. Attorney's conduct in failing, upon termination of
representation, to timely provide client with an itemized
statement as to legal services rendered and costs incurred in
connection with client's immigration matter violated rule of
professional conduct governing termination of representation.
In re Disciplinary Proceedings Against Sayaovong, 357 Wis.2d
312 (2014).
ii. Attorney representing incarcerated person violated disciplinary
rules requiring an attorney to protect a client's interests upon
termination of the representation, where attorney failed to return
Bestul
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unearned portion of retainer fee to client following termination
of services. In re Disciplinary Proceedings Against Ham, 289
Wis.2d 359 (2006).
c. Stop doing work for the client
i. When you’re done, you’re done
1. Preparing budget for former client after court has
removed lawyer and specifically enjoined him from
further representing client violates rule requiring lawyer
to withdraw from representation of a client if discharged,
even if client has present need for legal assistance and
the legal assistance provided is of limited extent. Matter
of Disciplinary Proceedings Against Kinast, 192 Wis.2d
36 (1995)
2. Attorney's conduct in appearing on behalf of the clients
at a hearing without advising the Court that clients had
terminated or attempted to terminate his representation,
and without clarifying with clients whether they wished for
him to appear on their behalf or the steps they would
need to take to protect their own interests if they did not
wish for him to appear violated the Supreme Court
Attorney Conduct Rules that prohibited a lawyer from
representing a client if the lawyer was discharged, and
required a lawyer, upon termination of representation, to
take steps to the extent reasonably practicable to protect
a client's interests. Disciplinary Proceedings Against
Rostollan, 381 Wis.2d 5 (2018).
ii. Make sure you tell the client: Attorney's failure to inform client
that he would no longer be working on her divorce and his
failure to provide her file in a timely manner violated disciplinary
rule requiring attorneys to take steps to extent reasonably
practicable to protect a client's interests upon termination of
representation.
In re Disciplinary Proceedings Against
Guenther 316 Wis.2d 34 (2009).
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